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Def endant s

The plaintiffs in this case, Crystal and WIIiam Forenan,
commenced this |law suit agai nst Sergeant Stevens and Trooper G eene
of the Connecticut State Police, as well as several other defendants,
for allegedly violating their constitutional rights while executing a
facially valid search warrant at the plaintiffs' first floor
apartnment |ocated at 79 Chapel Street in New Haven, Connecticut. The
moti on now before the Court was filed by Sergeant Stevens and Trooper
Greene only;?! the other named defendants are not parties to this
not i on.

The plaintiffs claimthat the defendants violated their right

to be free fromunreasonabl e search and sei zure as guaranteed by the

IAIl references to the "defendants"” refer to Sergeant Stevens
and Trooper Greene only.



Fourth and Fourteenth Anmendnents to the United States Constitution.
Addi tionally, they assert a state |aw claimagainst themfor
intentional infliction of enptional distress. |In response, the

def endants have filed a notion to dism ss the federal and state | aw

clai ms asserted agai nst them [Doc. 41]. The defendants argue,

pursuant to Federal Rule of Civil Procedure 12(b)(6), that the
federal claimnust be dismssed for failure to state a cl ai mupon
which relief can be granted; they also claimqualified imunity in
regard to the federal claim and sovereign and statutory immunity in
regard to the state law claim For the reasons set forth bel ow, we
GRANT the notion in part, and DENY it in part.
|. Facts

The follow ng alleged facts, which are taken fromthe
plaintiffs' conplaint, are relevant to our disposition of the
def endants' nmotion. On Septenber 27, 1999, the defendants obtai ned a
search warrant for the plaintiffs' apartnment, despite the fact that
the officers should have known the apartment they wi shed to search
was | ocated on the second floor of the same building. The plaintiffs
al l ege further that while executing the warrant, the defendants
entered the plaintiffs' apartment by breaki ng down the door w thout
knocki ng or announcing their identities or purpose for being there.
Once inside the dwelling, the officers realized that the apartnent

t hey were searching was the wong one and, yet, continued to search



the prem ses for roughly one-hour. The plaintiffs contend further
that, during the course of the search, the officers inflicted "great
and entirely unnecessary damage upon the prem ses, overturning
mattresses, dunping the contents of drawers and cl osets on the

floors, and enptying the refrigerator,” and that the defendants
refused to repair any of the damage they had inflicted. (Conp. 11
12, 13). The defendants al so verbally accused the plaintiffs of
being involved in drug trafficking because of their proximty to drug

deal ers, and took nunerous phot ographs of the dwelling.

Di scussi on

Qualified Immunity

Qualified imunity "is an entitlement not to stand trial."
Russo v. City of Hartford, 158 F. Supp. 2d 214, 233 (D. Conn. 2001).
VWhere a defendant seeks qualified imunity, a ruling on that basis
shoul d be made early in the proceedings. I|d. For the defendants to
avail thenselves of the protection of qualified imunity, we nust
determine "if their actions were objectively reasonabl e, as eval uated
in the context of the legal rules that were clearly established at
that time." Poe v. Leonard, 282 F.3d 123, 132 (2d Cir. 2002). As a
threshold inquiry, taking all of the allegations in the |ight nost
favorable to plaintiffs, we nust determ ne whether those all egations
show, if proven, that the defendants violated their constitutional

rights. See Russo, 158 F. Supp. 2d at 233. If we find that the



conpl aint all eges such facts, our second inquiry addresses whet her
the right in question was clearly established at the time the

vi ol ation occurred. Poe, 282 F.3d at 133. In addressing this second
inquiry, the Second Circuit has stated that a finding of qualified
immunity is appropriate when a "defendant's action did not violate a
clearly established law or [] it was objectively reasonable for the
defendant to believe that he did not violate such law." 1d. In
other words, if an official's mstake as to what the | aw requires was
reasonabl e, the official is entitled to qualified inmunity.

Before proceeding in evaluating whether qualified i munity
relieves the defendants of the burdens of defending a |aw suit, the
Suprenme Court has directed the | ower courts first to "determ ne
whet her the plaintiff has alleged deprivation of an actual
constitutional right at all."™ Charles v. Maul, 214 F.3d 350, 357 (2d
Cir. 2000) (quoting WIlson v. Layne, 526 U S. 603, 609 (1999)).
Because the plaintiffs assert their claimunder 42 U S.C. § 1983,
they nmust allege that the conduct conpl ained of was attributable to a
person acting under color of state |aw, and that such conduct
deprived them of a right, privilege, or inmunity secured by the
Constitution or laws of the United States. 1d. 1In evaluating the
all egations in the conplaint, we are m ndful that Rule 8(a)(2) of the
Federal Rules of Civil Procedure, which applies to section 1983

claims, requires only notice pleading in the formof "a short and



pl ain statement of the claimshowing that the pleader is entitled to
relief.” Id.

The plaintiffs allege that the defendants, w thout
justification, (1) entered the dwelling unit by breaking down the
entrance door; (2) realized they were in the wong dwelling unit; (3)
continued the search of the prem ses for roughly one-hour despite
knowing it was the wong dwelling unit; (4) inflicted unnecessary
danmage on the prem ses; and (5) accused the plaintiffs of being drug
deal ers and photographed the interior of their home during the
search. The plaintiffs allege further that, "at all times nmentioned
[the defendants] were acting in their official capacities [and]
acting under color of law," they also claimthat the defendants’
actions resulted in a violation of rights guaranteed to them under
t he Fourth Amendnent. (Conp. 19 4, 5, 15). These allegations
satisfy the notice pleading requirenent of Rule 8(a)(2), and all ege
properly the deprivation of a constitutional right.? See Fed. R Civ.
P. 8, Maul, 214 F.3d at 357. Moreover, the threshold inquiry of the
qualified imunity analysis is satisfied because the allegations show
that, if proven, the defendants violated the plaintiffs' Fourth
Amendnment right to be free from unreasonabl e searches and sei zures.

We nove now to the second inquiry of qualified imunity analysis to

°The defendants claimthat the allegations are conclusory and
must be found insufficient. |In light of the notice pleading
requi renments of Rule 8(a)(2), we disagree.
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see if the right the defendants are alleged to have viol ated was
clearly established.

A. Cl early Established Right

The United States Constitution provides individuals with a
clearly established right to be free from unreasonabl e searches and
sei zures, which includes the right to be fromthe unreasonabl e
execution of a search warrant.® See U. S. ConsT. anmend. |1V, 42 U. S . C
8 1983; Russo, 158 F. Supp. 2d at 234; Sanuels v. Smth, 839 F. Supp.
959, 965 (D. Conn. 1993) (discussing reasonabl eness of execution of
search warrant under Fourth Amendnent). Because "the operation of
[the objective reasonabl eness] standard . . . depends substantially
upon the level at which the relevant 'legal rule' is to be
identified[,] [t]he right the official is alleged to have viol ated
must have been 'clearly established in a particularized, and hence
nore rel evant, sense: The contours of the right nmust be sufficiently
clear that a reasonable official would understand that what he is
doing violates the law." Anderson v. Creighton, 483 U S. 635, 639-40
(1987); see MARTIN A. SCHWARTZ & JOHN E. KIRKLIN, SECTION 1983 LI TI GATI ON,

CLAI M5 AND DEFENSES, 8 9.16 (3d ed. 1997).
M ndful that the generality of a clainmed violation of a clearly

established right mght turn the qualified imunity defense into a

5The Fourth Anmendnment is nmade applicable to actions of the state
pursuant to the Fourteenth Anendnment. See U.S. ConsT. anend. XI V.
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rule of virtually unqualified liability, we ook to the plaintiffs'
specific allegations of the unreasonabl e execution of the search
warrant to see if the relevant law clearly established the right in
that regard. Anderson, 483 U. S. at 639-40.

The plaintiffs contend that the defendants violated the "knock
and announce rul e" when they entered their prem ses by breaki ng down
t he entrance door w thout knocking or identifying thenselves, which
resulted in the unreasonabl e execution of the search warrant. The
Connecti cut Suprene Court has stated, "[f]romearly colonial tines
we, in this jurisdiction, have followed the comon-|aw requirement in
t he execution of search warrants that, in the absence of sone speci al
exi gency, before an officer may break and enter he 'ought to signify
the cause of his com ng, and to make request to open the doors.'"
State v. Ruscoe, 212 Conn. 223, 236 (1989). Consequently, the |aw
rel evant to the entrance of governnent officials into a dwelling unit
for the purposes of executing a search has clearly established the
plaintiffs' right to know who desired entrance into the dwelling, and
for what purpose that entrance was desired, at the tinme the
def endants executed the search warrant.*

The plaintiffs allege further that the defendants conducted

“We recogni ze that additional facts, not available to the Court
at this tinme, may show that exigent circunstances excused the
def endants fromthe "knock and announce rule" or that they conplied
with it.



roughly a one-hour search of their dwelling despite the fact that
they had realized the search warrant should have been issued for
anot her apartnent in the sanme building. W find the facts here

simlar to Maryland v. Garrison, 480 U S. 79 (1987). In Garrison,

of ficers obtained and executed a search warrant for a third floor
dwel ling unit. Once inside, the officers realized there were in fact
two dwelling units on the third floor. The Suprenme Court considered,

inter alia, whether the officers' execution of the search warrant

viol ated the Fourth Amendnent. It held,

If the officers had known, or should have
known, that the third floor contained two
apartnments before they entered the |iving
gquarters on the third floor, and thus had been
aware of the error in the warrant, they would
have been obligated to limt their search to
McWebb' s apartment. Moreover, as the officers
recogni zed, they were required to discontinue
the search of respondent’'s apartnent as soon as
t hey di scovered that there were two separate
units on the third floor and therefore were put
on notice of the risk that they mght be in a
unit erroneously included within the terns of
the warrant. The officers' conduct and the
l[imts of the search were based on the
information avail able as the search proceeded.
Whil e the purposes justifying a police search
strictly limt the perm ssible extent of the
search, the Court has al so recogni zed the need
to allow sone | atitude for honest m stakes that
are made by officers in the dangerous and
difficult process of mmking arrests and
executing search warrants.

Garrison, 480 U.S. at 86, 87.

Garrison nmakes clear that at the point the officers realized
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their m stake, they were obligated to limt or discontinue their
search once they were put on notice of the risk that they m ght be in
a dwelling unit erroneously included within the terns of the warrant.
| d.

Finally, the plaintiffs argue that the defendants unnecessarily
danmaged their prem ses when they executed the search warrant. "[I1]t
is well recognized that 'officers executing search warrants on
occasi on nmust damage property in order to performtheir duty."'"

Soi chet v. Toracinta, No. 95-2771, 1997 W 183776, at *3 (2d Cir.
Apr. 15, 1997). However, when officers act unreasonably in damagi ng
property during the execution of a search warrant, they nmay be
subject to liability for that damage. Cf. 1d. (recognizing that
property damage that occurs during execution of search warrant m ght
be hel d unreasonable); see Cody v. Mello, 59 F.3d 13, 16 (2d Cir.
1995). Therefore, we find there exists a clearly established right
not to incur unreasonabl e property damage during the execution of a
search warrant, and that the plaintiffs properly alleged a violation
of that right.

Consequently, the right to be free from unreasonabl e search and
sei zure, as discussed in the particularized instances above, is a
clearly established right. Moreover, the plaintiffs' allegations, if
proven, would establish a violation of that right. Having determ ned

the right in question to be sufficiently clear, we determ ne now if



t he defendants' actions were objectively reasonable in |ight of those
clearly established rights.

B. Obj ecti ve Reasonabl eness

At this very early stage in the litigation process and based
only on the facts presented to this Court in the plaintiffs’
conpl aint, we cannot say that the defendants are entitled to
qualified immunity as a matter of |aw because, if the plaintiffs
prove the facts they have asserted, a reasonable official would have
under stood that what he was doing violated a clearly established
right. Stated another way, reasonable officials, in light of the
clearly established rights, could not disagree that the defendants'’
actions were unreasonabl e.

Consequently, the defendants are not, as a matter of |aw,
entitled to qualified imunity at this point in the litigation. W
address next the defendants' claimthat they are entitled to
sovereign and statutory immunity regarding the plaintiffs' pendant
state law claim
1. Statutory Immunity

The defendants claimthat they are entitled to both sovereign
and statutory immunity regarding the plaintiffs' state |aw clai m of
intentional infliction of enotional distress. At the outset, we note
that the doctrine of sovereign immunity applies when officials are

sued in their official capacities and it does not apply when they are
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sued in their individual capacities only; statutory immunity applies
in such cases. Bailey v. Blunenthal, No. CvV020812552S, 2003 W
356777, at *4 (Conn. Super. Jan. 17, 2003); see also Shay v. Rossi,
253 Conn. 134, 162, 180 (2000).

Statutory immunity under Connecticut General Statutes § 4-165
provides in relevant part: "No state officer or enployee shall be
personal ly liable for damages or injury, not wanton, reckless or
mal i ci ous, caused by the discharge of his duties or within the scope
of his enploynent."” Here, the plaintiffs concede, as they must, that
the defendants are entitled to statutory inmmunity. The plaintiffs
have not asserted any facts alleging that the defendants acted in a
"wanton, reckless or malicious manner" that would serve to |ower the
shield of statutory immunity thereby requiring themto defend
t henmsel ves agai nst personal liability. Therefore, we hold that the
def endants are entitled to statutory immunity on the plaintiffs’
claimof intentional infliction of enotional distress and dism ss

that claimas to the defendants Sergeant Stevens and Trooper G eene.

L1, Standard for a 12(b)(6) Mtion

Finally, we address the defendants' argunent that the
plaintiffs'" conplaint should be dism ssed pursuant to Federal Rule of
Civil Procedure 12(b)(6) for failure to state a clai mupon which

relief can be granted. 1In deciding a Rule 12(b)(6), the Court
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accepts the allegations contained in the conplaint as true and draws
all reasonable inferences in favor of the nonnoving party. Burnette
v. Carothers, 192 F.3d 52, 56 (2d Cir.1999) (citation omtted). The
conpl ai nt should not be dism ssed unless it appears beyond doubt that

the plaintiff can prove no set of facts in support of his claimwhich

woul d entitle himto relief. 1d. "The issue is not whether a
plaintiff will ultimately prevail but whether the claimant is
entitled to offer evidence to support the clains. Indeed it may

appear on the face of the pleadings that a recovery is very renote
and unlikely but that is not the test.” Scala v. Anerican Airlines,
--- F. Supp. 2d ---, NO. 3:02Cv755, 2003 W 1130811, at *1 (D. Conn
2003) (citation omtted).

Because we determ ned previously that the plaintiffs all eged
facts sufficient to state a section 1983 claimfor deprivation of
their Fourth Amendnent right to be free from unreasonabl e searches
and seizures, it follows, then, that they have alleged facts
sufficient to state a clai mupon which relief can be granted.

Concl usi on

Based on the facts alleged in the conplaint, the defendants'
nmotion to dismss the federal claimis DEN ED because the plaintiffs
stated properly a claimupon which relief can be granted. Moreover,
the defendants, at this juncture in the case, are not entitled to

qualified imunity as a matter of |aw because the plaintiffs have
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asserted violations of the clearly established right to be free from
unr easonabl e search and sei zure, and because the facts alleged, if
proven, would show that a reasonable official would have understood
that his actions violated that right. 1In regard to the state | aw
claim the defendants' notion to dism ss is GRANTED because they are
entitled to statutory immunity pursuant to Conn. Gen. Stat. 8§ 4-165.

In summary, the notion of Sergeant Stevens and Trooper G eene
to dismss the federal claim|[Doc. 41] is DENIED, and their notion to
dismss the state law claimis GRANTED. We reiterate that this
motion was filed by Sergeant Stevens and Trooper G eene only and,
therefore, this decision has no effect on the other defendants nanmed
inthis law suit.

SO ORDERED.

Dated: April 10, 2003

Wat er bury, CT /sl
Gerard L. Coettel
U S.D.J.
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